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2S % 324 mDiANs ch. s 

of a dece&aed owner of the land ov au interest tb^rein have not been 
determined, and the Secretaty of the Interior finde that the grant 
will cause no eubatantial initnry to the land or any o^wmer thereof; 
or (4) the owners of interests in the l&nd axe bo nnmeroua that the 
Secretary finds it ^ould be iniprac=ticable to obtain their consent, 
and also finds that the grant will cause no substantial injury to the 
land or any owner thereof, Feb, 6, 1948^ c. 46, 9 Z, 62 Stat. 18. 

lAhrmrr vel«r«n««»t Indiana ^oHiQ; CJJS. Xh^Uulb tfi 3iO, SS tft ftfttli 

§ 325* Same; payment and disposition of compeoiRatioti 

No grant of a right^f-way shaU be made without the payment of 
finch compensation as the Secretary of the Interior shall detetmine 
to be just. The compensation received on behalf of the Indian own* 
era shall be disposed of under rules aiad regulations to be prescribed 
by the Secretary of the Interior, Feb- 5, 1948, c. 4S, § S^ 62 Stat. IB. 




§ 326* Same; laws unaffected 

Sections 323-^28' of this title shall not in any manner amend or 
repeal the provisions of the Federal Water Power Act of June 
10, 1920 (41 Stat. lOeS) , as amended by the Act of August 26, idS6 
(49 Stat. 888), nor shall any existing statutory authority empower'^ 
iug the Secretary of the Interior to grant righta-of-way over Indiain 
lands be repealed. Feb. 5, 194&i c. 45, § 4, 62 Stnt. IB. 

lu«to>«i»oM ilk TwEt T^^ Feeer»l Wttev t«A, wu vedesignaled sa tht tPsOaral 

P(m«r ABC ot jQUft 30, 1020 m Stal^ Fo^fer Aat ny nwdum 7&U. ot Tlil« IS. 

10S9>^ u axn^iiiied by tbft'Aet of Aoffnttt Oonserratkm, uid U ciawtiLftd 0«a^sUr 

^ 19SS (4d SUt. SS8>. ree«r»d to to cike t« chApter 13 ot mtl« M, 

§ 327. Same; appUoatlan for g:rant by department or agency 

Bights-of *way for tjie use of the United States may be granted 
under sections 32&-8SS of this title upon application by the depart- 
ment or agency having ^jurisdiction over the acUvity for ^Mch the 
right-of-way is to be used. Feb. 5, 194S^ c 4S, | 6f 62 Stat^ IS. 

§ 32S« Seme; rules and r^;nlationa 

The Secretaxy of the Interior is authorised to prescribe any neces« 
sary regulations for the purpose of administering the provisions of 
sections 323-^27 of this title; Feb. 5, 1948, c. 45, § 6, 62 Stat 18* 

XJbiiivy T«fcarvBeM X Urlted States C^iX ; CJA United Stam i ^ 
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Buioau of Indlon Affodn, Interior 

(1) If the Area Director and the Hop! 
Tribe concur gn all qt part of t^e pro- 
posed conservation practices in writing 
in a timely manner, those practices 
concuirrcd upon may be immediately 
implomanted, 

(2) If the Hop! Tribe does not concur 
on all or part of the proposed cofUMsrvisk- 
tion practices In a timely manner, the 
Area Director will submit in writing to 
the Hop! Tribe a declaration of non- 
concurrence. The Area Director wUl 
then notify the Hopi Tribe In writing of 
a formal hearing to be held not dooner 
than iS days firom the date of the non- 
concurrence declaration. 

(i) The formal hearing on non-concur- 
rence wUl permit the submission of 
written evidence and argument con- 
cerning the proposal. Minutes of the 
hearing will be taken. Following the 
hearing, tha Area Director may amend, 
alter or otherwise change his proposed 
conservation practices. Except as pro- 
vided in §l6S-ir(d)(I) of this section, if 
following the hearing, the Area Direc- 
tor altered or amends portions of his 
proposed plan of action, he w|U submit 
rhose individual altered or amended 
portions of the plan to the Trlba m a 
tlmft]y manner for their concurrence. 

(11) In the event the Tribe fails or re- 
fuses to give its concurrence to the 
proposal at the hearing, then the im- 
plementation of such proposal may 
only be undertaken in th^se situations 
wher« the Area Director expressly d^ 
teimlnes in a written order, based upon 
finding of fact, that the proposed ac- 
tion is necessary to protect the rights 
and property of life tenants and/or per- 
sons awaiting relocation. 

5108,18 Appeals. 

Appeals flrom decisions issued under 
this pare will be in accordance with 
procedures in E5 CFR part z. 

i 1$S*1S Information ooUeotion. 

The information collection require- 
ment(s) contained in this regulation 
have been approved by the OfRoe of 
Management and Budget under 44 
U.5.C- 3501 et seq. and assigned clear- 
ance number 107MK)27. The information 
is being collected in order to ascertain 
eligibility for the issuance of a grazing 
permit. Response Is mandatory In order 
CO obtain a permit. 




S 169.1 

pkuT 169— RIGHTS-OF-WAY OVER 
INDIAN LANDS 



of 



«4l Definitions. 

.2 Punn'e and scope of regolatiofkfl. 

.3 Consent of landowners cd gr^iics 
light-of-way. ' 

.4 ^Krmlwlon ta survey, 

vS Application for righr^f-Wsy. 

L6 Kfopa. 

l7 Fi«ild notBQi, 

Gb.B Public survey, 

6 ).B Conneecion with natural ol^ects. 
S i.lO Township and sdction lines- 

41 Afiidavic and certificate. 

,12 Consideration fbr rtght-of-way 



.i3 Ocher dBmages. 

.14 P^pQslt end disburaemenc of consider^ 
ation and damagfid, 
.15 Action on application, 
.16 AmdaVlt of completion. 
A7 Change of location- 
ae Tenure of approved rlgbt-of-wey 
grants. 

.19 Renewal of right-of-way grants. 
}9.Z0 Terminarion of right^pr-way grants. 
\BJIJ Condemnation action«f inyoiving indi- 
vidually owned lands. 
ifi.Z2 Service lines. 
i9.23 l^ailreada, 
1 \SM Railroads in Oklahoma, 
1 i8.25 Oil and gov pipelines* 
1 98.2^ Talephone and telegraph iincai radio, 
television, and other communications fa- 
cilities. 
«,37 PpT^^ar prctJtters. 
69.28 Public hi^waya. 

AUTHORxrY: 5 U.S.C. 8fll: b2 Stat. 17 (ZS 
J,S.C. 323— 32S), and other eicts cited In the 
:ext. 



, 



SOURCE; 33 FR 19B03. Dec. Z7, 196ft, 
itlierwlse noted. Redesignated at 47 FR 13337. 
4ar. 30, 198Z. 

ilgB.l Definttiona. 

As used In thiis part 168: 

(a) SecreruTK means the Secretary of 
the Interior or his authorized rap- 
kvsentative acting under dalagated au- 
chority. Before proceeding under these 
regulations anyone desiring a right-of- 
way should Inquire at t^ Indian Agen- 
cy, Ar^a Field Office, or other ofQca of 
the Bureau of Indian Affairs havliw im- 
mediate fluparvlslon over the lands in^ 
volv^ to determine the identity of the 
authi^i'i^Ad representative of tiha Soch 
ratary for the purposes of thl9 part 1$9. 

(b) IncUvUduBlIy owned land means 
land or any interest therein held in 
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tcusz by the United States for the ben* 
afit of individual Indians end land or 
any Interest thareln held by individual 
Indians suf^act to Federal restrictions 
against alienation or encumbrance, 

(c) Tiibe means a tribe, band, nation, 
community, group or pueblo of Indians. 

(d) Tribal Jmid means land or any in- 
tensat therein, title to which is held by 
the Unitod States in tru^t for a trtbe* 
or title to whfch is held by any Tribe 
sut»)ect to Federal restrictiions against 
alienation or encumbrance, and in- 
cludes such land reserved for Indian 
Bureau administmtive purpose^^ The 
term also includes land3 held 1^ the 
United Spates in trust for an fndian 
corporation chartered under section 27 
of the Act of June IS, 1934 (48 Stat. 9B8; 
ZSU.SpC, 477). 

(e) CQvettupsnt oi^Aec//an</ means land 
owned by tlie United States and under 
the Jurisdiction of the Secratafy which 
was acquired or set aaide for the use 
and benefit of Indians and not includad 
in the definitions set out in paragraphs 
(b) and (d) of this section. 

S 169iS Puzpottfl and acope of regula" 
tiona. 

(a) E>£cept as otherwise provided in 
§ 1.2 of this chapter, the regulations in 
this pare 1€8 prescribe the procedures, 
terms and conditions under which 
rights-of-^ay over and acrtK^ tribal 
landr individually owned land and Gov- 
ernment owned land may be granted. 

(b) Appeals from administrative ac- 
tion taken under die regulations in 
this part 169 shall be made in accord- 
ance with part 2 of this chapter. 

(c) The regulations contained in this 
part 169 do not cover the granting of 
righcs-of'^way upon tribal lands within 
a reservation for the purpose of con- 
structing, operating, or maintaining 
dams , water conduits, reseivouns , 
powerhouses, transmlsfllon lines or 
other works which shall constitute a 
part of any prt^ect for which a Ucansa 
is required by the Federal Power Act. 
The Federal Power Act provides that 
any license .which shall be issued to use 
tribal lands within a rssarvation shall 
be sul^ect to and contain such condi^ 
tions as the Secretary of the Interior 
shall deem necessary far the adequate 
protection and utilization of such 
lands, (16 'O.SX, m{isi)). In the case of 
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tribal l»ids belonging to a tribe orga- 
nised under the Act of June la. 1034 (4fi 
St It, M4), the Federal Power Act re- 
qu res that annual charges for the use 
of such tribal lands under any license 
issued by the £rederal Power Commis- 
sic n shall be sutsject to the approval of 
th s tribe (16 U rS.C- B03(e)), 

£199^ CDvuent of landowners to 
grants of right-ofwway. 

a) No right-of-way shall be granted 
»r and across any tribal land, nor 
shbll a^y permission to survey be 
issued with respect to any euch lands, 
without the prior written consent of 
.tribe. 

(b) Except as provided in paragraph 
(c of this section, no rlghi^-of-way shall 
be granted over and across any individ- 
ually owned lands* nor shall any per- 

don to survey be issued with re- 
sdect to any such lands, without the 

pifior written consent of the owner or 
mers of such lands and the approval 
of the SeCretaiT'i 

(c) The Secretary may b»ue permis- 
sion to survey with respect to, and he 
IT ay grant rights-of-way over and 
aiross individually owned lands with- 
oit the consent of the individual In- 
d an owners when 

(1) The individual owner of the land 
o ' of an interest therein is a minor or 
a person non compos mentis, and the 
Secretary finds that such grant will 
c ause no substantial injury to the land 
or the owner, which cannot be ade- 
itely compensated for by monetary 

C2} The land is owned by more than 
le person, and the owners or own^ of 
majority of the interests therein con- 
sbitt to tKe grant: 

(3) The whereabouts of the owner of 
t le land or an interest therein are un- 
V nown. and the owners or owner of any 
iiteresta. therein whose whereabouts 

E known, or a majority thereof, con- 
t to the grant: 

(4) Thelieira or devisees of a deceased 
c wner of the land or an interest therein 
} ave not been determined, and the Sec- 
letaiy finds that the grant yi\3X cause 
ro substantial irijury to the land or 

!ny owner thereof; 
(5) The owners of interests in the 
and are so numerous that the Sec- 
etary finds it would ba impracticable 
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tQ obtain their consenti and also finds 
thAt the gr^mc will cause no substan- 
tial injury to the l»nd or any owner 
therdof, 

[36 PI?, 14163, July 3l, Wl. Redeajtgnated at 47 
FR IW27. Map, 30. 19H2I 

\ 1G9,4 Pecmivafioii to sutvfty. 

Anyone desiring to qbtain permission 
to survey for a, right-of-way actors in- 
dividually owned, tribal or Government 
owned land must fll« a written applica- 
cion therefor with the Secretary. Tha 
application shall adequately describe 
the proposed project, including the pur- 
pose and gfaneral location, and it shall 
be accompanied by the written con- 
sent? required by SlfiS-3- by satisfWc- 
tgry evidence of the good faith and fi- 
nancial responsibility of the applicant, 
and by a checK or mon^ order of suffi- 
cient amount to cover twice the esti- 
mated damages which may be sus- 
tained as 9L result of the surv«y. ^Vith 
the approval of the Secretary^ a surety 
bond may be substituted In lieu of a 
check or money order accompanying 
an application, provided the company 
issuing the surety bond is llconsed to 
do business in the State Where the land 
to be surveyed is located. The applica- 
tion shall contain an agreement to in- 
deninify the United States ^ the owners 
of the land, and occupants of the land, 
against liability for loss of life, per- 
sonal Injury and property damage oc- 
curring because of survey activities 
and caused by the applicant, his em- 
plcyees, contractors and their employ- 
ees, or subcontractors and their em*, 
ployees. Wh«n the applicant is an agen- 
cy or instrumentality of the Federal or 
a State Govamment and is prohibited 
by law fnom depositing estimated dam- 
ages in advance or agreeing to indem- 
nification, the requirament fbr such a 
deposit and indemnificatloriL may be 
waived providing the applicant agrees 
in writing to pay damagas promptly 
when they ate sustained. An applica- 
tion Hied by a corporation muEst be ac- 
companied by a copy of its charter or 
arti^es of incorporation duly certified 
by the proper State official of the 
State where the corporation. was orga- 
nized, and a certified copy of the reso- 
lution or bylews of the corporation au- 
thorizing th« filing of the application. 
Whan the land covared by the applica- 
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tioi is located in a State other than 
tha: in which the appiication was in- 
cof lorated, it must also submit a cer- 
tifi:ate of the proper State official 
the t the applicant is authorized to do 
budlnesa in the State where the land is 
loc ited, An application fUad by an un- 
inc )rporated partnership or association 
mu»t be accompanied by a certiSed 
cooy of the articles of partnership or 
relation, or if dbere be none, this 
must be stated over the signature 
^ch member of the partnership or 
:iation. If the applicant has pre- 
6ly filed with the Secretary am ap- 
pixbation accompanied by the evidence 
re^ uired in this section, a reference to 
thi data and place of such filing, ac- 
companied by proof of currant Anan- 
ci£l responsibility and good .faith, will 
be sufficient. Upon receipt Qf an appli- 
ca ion made in compliance with the 
rejfulations of this part 169. the Sac- 
rerary may grant the applicant written 
perrnission to survey. 

§ lp9^ Ai^iicatiozi f<n> ri^xt^-way. 

Written application identi^rlng the 
spteiflc use requested shall' be filed in 
difillcate with the Secretary, The ap- 
pU cation shall cite the statute or stat^ 
ut^s undftr which it is filed and tha 
mith and length of the desired right- 
of way, and shall be accompanied W 
sa ilsfactory evidence of the good ^ith 
and financial responsibility of the ap- 
plcant. An application filed by a coi^ 
pqration must b« accompanied by a 

ly of its charter or articles of incor- 

{ration duly certlfted by the proper 

S4ate of^cial of che State whena the 

koration was organized, and a cer- 
tlAed copy of the resolution or bylaws 
of the corporation authoHziKiig the fil- 
ing of the application. When the land 
cc vared by the application is located in 
a State other than that in which tha 
aiplicant was incorporated, it must 
also submit a certificate of the proper 
St;ate official that the applicant is au- 
tlorized to do business In the State 
w|iere the land Is located. An applica. 

in ^led by an uninoorporated part- 
nership or association must ba accom- 
inied be a certified copy of the arti- 
cles of partnership or association, or if 
tl lere be none^ this fact must be stated 
o^ ^er the signature of each member of 
tlie partnership or association. If the 




511 



11/16/200? 10:10 FAK 



Case ^^65-cv%fM'-^k Docufl^n(fW-5EAL^H^^ii/2i/2007 



1037/051 

Page6of^030/(j5g 



S 169.6 

applicant h^kS previously filed with the 
Secretary an appHcatiQn acxompanied 
by the evidence required by thi$ sec- 
tion, a reference to the date and place 
of such mine ^U be 5ut!^cient. Except 
as otherwise provided in this seeciDn, 
the application shall be accompanied 
by a duly ^cecuted stipulation, in du* 
plicate, expressly agreeing to the fol- 
lowing: 

(b) To constiruct and maintain the 
right-of-ivay in s workmanlike manner, 

(b) To p^ promptly all damages and 
compensatioA, in addition to the de- 
posit made pursuant to §169,4, deter- 
mined by the Secretary to be due the 
landowners and authorized u««rs and 
occupants of the land on account of the 
survey, granting , construction and 
maintenance of the right-of-way. 

(c) To indemnify the landowneni and 
authorised users and occupants against 
any Xtabtlity for loss of life, personal 
injuiy and property damage arisdn^ 
from the construction, maintenance, 
Qccupan^ or use of the lands by th^ 
applicant, his employees, contractors 
and their amployees, or subcontractors 
and chair employees. 

(d) To restore the lands as nearly as 
may be possible to their original condi- 
tion upon the completion of construc- 
tion to the ejctent compatible with the 
purpose for which the right-of-way was 
granted. 

(e) To clear and keep clear the lands 
within the right-of-way to the extent 
compatible with the purpose of the 
righti-of-wey; and to dispose of all vege- 
tative and other material cut, up- 
rooted, or otherwise accimnulated dur^ 
ing the constructioh and maintenance 
of the project, 

(f) To take soil and resource con-* 
servatlon and protection measures, in- 
cluding weed oantrolt on the land cov- 
ered by the right-of-way. 

(g) To do everything reesonably with- 
1x1 its power to prevent and Suppress 
fires on or near the lands to be occu- 
pied under the' right-of-way. 

(h) To build and repair such roads,, 
fences, and trails as may be destroyed 
or liifured by construction work and to 
build and maintain necessaiy and suit- 
able crossings for all roads and tnti$ 

that intersect the works constructed, 
maintained, or operated under the 
rlght-of-jwfi^. 



25 CFR Ch. I (4^1-03 Edition) 

(il That upon revocation or termi* 
naton of the rlght-of-w^y, the appu- 
can: shall, so ^r as is reasonably pos- 
9ib]3, restore the land to its original 
con:lition. 

To at ftll times keep the Secretary 
Infi rmed of Its address, and in case of 
cor derations, of the address of its prin^ 
ctpil place of business and of the 
nar les and addresses of its principal of- 
Ciiccrs, 

0:) That the (Applicant wlU not inter- 
feri; with the use of the lands by or 
unc er the authority of the landowners 
for any purpose not inconsistent with 
the primary purpose for whicrh the 
rigl it-of-way *a granted. 

Whsn the ^plicant is the U.5, Govern- 
me -kt or a State Government or an in- 
str imentallty thereof and is prohibited 
by ,e»w from executing any of the above 
sti]iulations, the Secretiaiiy m«^ waive 
th£ requirement that the applicant 
agKse to einy stipulations so prohibited. 

i33 WR 19S03, Dec, 27, ISSB, as sxnended at 45 
FR 45010, July 6, 1980. Redesignsud at 47 FR 
I33i 7. Mar, 30, 19S2] 

filff»i« Maps. 

(i) Bach application for a right-of- 
wai^ shall be accompanied by maps of 
defflnite location consisting of an orlgi- 
xiai on T:racing linen or other perma- 
neikt and reproducible material and two 
re{: reductions thereof. The field notes 
shsill accompany the application, as 
prcvided in S 169.7. The width of the 
rig it-of-way shall be clearly shown on 
th( maps. 

^») A separate map shall be filad for 
ea( h section of 20 miles of right-of-way. 
bu : Che map of the last section may in- 
clude any excess of 10 miles or le^. 
(p) The scale of maps showii^ the 
of route normally should be 2,000 
to an inch. The maps may. how- 
ever, be drawn to a lairg^'^ scale when 
nej^essary and when an increase in 
e cannot be avoided through the 
of separate flald notes, but the 
must not be increased to such ex- 
; as to make the maps too cum- 
ome for convenient handling and 

1} The maps £hall show the allot- 
numbet of each tract of allotted 
laikd, and shall clearly designate each 
tn ct of tiibal land affected, together 
with the sections, townships ^ and 
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ranges in which the lands crossed by 
the right-of-way are situated i 

fi 1G9»7 Field iiata«. 

Field notes of the survey shall appear 
along the line indicarlng the right-of- 
way on the maps, unless the maps 
would be coo crowded thereby to be 
eoAily legible, in which event the field 
notes may be filed separately on trac- 
ing Un&n in such form that they may 
be folded readUy for filing. Where field 
notes are placed on separate tracing 
linen, it will be necessary to place on 
the maps only a suffXcient number of 
station numbers so as to make it con- 
venient to foUow the field notes. The 
field notes shall be ^pewritten. 
wiiether endorsed on the maps or filed 
separately, the l^eld notes shall be suf- 
ficiently complete so as to permit the 
line ifidic:ating the right-of-way to be 
readily retraced on the ground from 
th^ notes. They shall shcfw whether the 
line was run on true or magnetic bear- 
ings, and, in the lattfsr case, the vari- 
ation of the needle and date Of deter- 
mination must be sttikted' One or more 
bearings (or angular connections with 
public survey lines) must be giveni The 
lO-mUe sections must be Indicated and 
numbered on all lines of road sub- 
mitted. 

fi 1 89.8 Public survey. 

(a) The rorminal of the line of route 
shall be fixed by reference of course 
and distance to the nearest axistlng 
comer of the public survey- The maps, 
as well as the engineer's af]fidavlt and 
the certificate, shell show these con- 
nections. 

(b) When either terminal of the line 
of route is upon unsurveyed land. It 
must be connected by traverse with an 
established comer of the public survey 
if not more than 6 milfes distant from 
lt« and the single bearing and distance 
from the tarmlnal point to the comer 
computed and noted on the maps, in 
Che engineer's affidavit, and in the cer- 
tificate. The notes and all data for the 
computation of the traverse must be 
given. 

3 169.9 CkinaectioTi with natnral el>- 
jecte. 

When the distance to an established 
comer of the public survey is more 
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thai 6 miles, this connection will be 
ma le with a natural object or a perma- 
nart monum^ent which can be readily 
fouid and recognized, and which win 
fuL and perpetuate the position of the 
terninal point. The maps must show 
the position of such mark, and course 
anc distance to the terminus. Tliere 
must be given an accurate description 
of :he mark and full data concerning 
the traverse, and the engineer's afVl- 
da\it and the certificate on t^e maps 
mu St stisite the connections. 

j Iffl-lO Township and sectioxi H^asu 

\ Whenever the line of survey crosses a 
tovrnship or section line of the public 
sux vey . the distance to the nearest ex* 
ist: i>g comer shall be noted. The maps 
shs 11 «haw these distances and the sta- 
tlo 1 numbers at the points of intersec- 
tio IS. The field notes shall s^ow these 
dis cances and the station numbers, 

S Xf9.11 Affidavit moid ceriifieate. 

There shall b« subscribed on the 
m£lp3 of definite location an ofifidavlt 
executed by the engineer who made the 
survey and a certificate executed by 
applicant, both certifying to the 
ura^ of the survey and maps and 
designating by termini and length 
lies and decimals, the line of route 
which the right-of-way application 
lade. 

) Maps covering roads built by the 
,au of Indian A£fairs which are to 
be transferred to a county or State 
government shall contain an affidavit 
as to the accuracy of the survey, exe- 
cu ;ied by the Bureau highway engineer 
in charge of road constructlonv and a 
cei tificate fay the State or county engi- 
ne ^r or otiher authorized State or coun- 
ty officer accepting the right-of-way. 
anl stating that he is satisfied as to 
th : accuracy of the survey and maps. 

§ 1 19.12 CoBaideration for right-of-way 



Except when waived in writing by the 
landowners or their representatives as 
defined in Slfid.3 and approved by the 
Secretary, the consideration for any 
rlj hCiiOf<^way granted or renewed under 
th s part 169 shall be not lass thaih but 
not; limited to the fair martlet value of 
thk rights grantedi plus severance dam- 
ages, if any> to the remaining estate. 



(^ 
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The Sfeciretary shall obtain and advise 
th« landowners of the appraisal infor- 
mation to assist them (the landowner 
or landowners) in negorlaiion^ for a 
fight-of-^ay or renewal. 

145 FR 45dl0, July e, IBflO. Rndeslgnated at 47 
PR 13327. Mar. 3D, 19«21 

$180,19 Otlttitr ikuMiEi^i, 

In addition to th^ consideration for a 
grant of nght^bf-way provided for by 
thn provisions of §169.12, the applicant 
for a right-of-'Way will be required ro 
pay all damages incident to the survey 
of the right-of-way or incident to the 
construction or maintenance of the fa* 
cility for which the right-of-way is 
granted. 

fiiao^li DepqAit axLd ^iBhvxmtmkfmi oi 
consideration «m«| dAxnages. 

At the time of filing an application 
for right-of-way, the applicant must 
deposit With tilie Secretary the total d^" 
timated can^ideration and damages, 
which siiall include i^nsid«ratl<m for 
the right-of-way, severance damages, 
damages caused during the survey ^ and 
estimated damages to rwult from con- 
struction less any deposit previously 
made under S 169.4. In no case shall the 
amount deposited as consideration for 
the right-of-way over any parcel be less 
than the amount specified in the con- 
sent covering that parcel. If in review* 
ing the application, the Secreraiy de- 
terminas that the amounts deposited 
are inadequate to compensate the own- 
ers, the applicant shall increase the de- 
posit to an amount determined by the 
Secretary to be adequate. The amounts 
so deposited shall be held in a "special 
deposit" account for distribution to or 
for the account of the landowners and 
authorl2ed users and occupants of the 
land> Amounts deposited to cover dem*- 
ages resulting from survey and con- 
struction may be disbursed after the 
damages iiave been sustained. Amounts 
deposited to cover consideration fbr 
the rlght-of»way and severance dam- 
ages Shall be disbui^ed upon the grant* 
ing of the right<if-way. Any part of the 
deposit whim is not required for dis- 
bursement as aforesaid shall be re- 
funded to the applicajnt promptly fol- 
lowing receipt of the affidavit of com- 
pletion of construction fUed pursuant 
to 5 165146, 
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i 1 10»15 Action on applicatimi. 

Upon satisfactory compliance with 
th^ regulations in this part 169, the 
Se =retary is authorized to grant the 
ri|ht-of-way by issuance of a convey- 
ance Instrument in the form approved 
by the Secretary. Such instrument 
fib all incorporate all conditions or re- 
st Ictions set out in the consents ob- 
taned pursuant to S 169.3. A copy of 
suc^ instrument shall be promptly de- 
li> ered to the applicant and thereafter 
Che applicant may proceed 'Vich the 
kstruction work. Maps of definite lo- 
lon may be attached to and Incor- 
rated into the conveyance document 
bj reference. In the discretion of the 
SicretarXp one conveyance document 
miy be issued covering all of the tracts 
of land traversed by the right-of-way, 
or separate conveyances m^ be made 
cc vering one or several tracts included 
In the application. A duplicate original 
C£py of the conveyance instrument, 
pirmanent and reproducible mapSi a 
ccpy. of the application and stipula- 
ti>ns. together with any other perti- 
nent documents sliall be transmitted 
bj ' Che Secretary to the office of reciord 
far land documents affecting the land 
ccvered by tiie right-of-way. where 

tl- ey will be recorded and filed. 

■ 

5 : 60.16 AAiaevit of completion. 

Upon the ccmplecion of the construc- 
ti an of any right-of-way, the applicant 
si all pronq»tly fxle wi-ch the Secretary 
-\ affidavit of completion, .in dupli- 
Lte, executed by the enginjeer and ear- 
ned by the applicant. The Secretary 
snail transmit one copy of the atQdavit 
t^ ch« ofHce of record mentioned in 
S;€9.15. Failure to file an aSldavit in 
a< :cordance with this section shall sUb- 
J« ct the right-of-way to cancellaUon In 
a ^cordance with 5 169.20. 

& LG9,17 Change of ioeattokxi 

If any change from the location de- 
s<rlbed in the conveyance instrutnent 
is found to be necessary on account of 
aigineering difficulties or otherwise, 
ananded maps and field notes of the 
n iw location shall be filed, and a right- 
oi'-^way for such new route or location 
sjpall be subject to consent, approval, 
t le ascertainment of damages, and the 
p ^3fment thereof, in all respects as in 
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ttie case of the original locarlsn. Be^ 
fore a revised conveyance Instrument 
Is iasu&d, the applicant shall execute 
such instruments deemed necessary by 
the Secretary extinguishing the right- 
of-way at the original location. Sucsh 
instalments shall be transmitted by 
the Secretary to the office of record 
mentioned in §l6yjB for recording and 
nilng. 

&1£9.18 Te&UM of approved rlglht^f- 

All rights-of-way granted under the 
regulations in this part 169 shall ba in 
the nature of easements for the periods 
stated In the conveyance instrument. 
Elxcept as otherwise determined by the 
Secretary and stated in the conveyance 
Instrument, rights-of-w^y granted 
urtder the Act of Februaiy 5, I94fi (62 
Scat. 17: 25 U.S.C, 3^3-32$), for railroads, 
telephone lines, telegraph lines, public 
roads and highways, access roads to 
homesite properties, public sanitary 
and storm sewer lines including sewage 
disposal ax^ treatment plants^ water 
control and use prqjBcts (including but 
not limited to dams, reservoirs^ flow- 
age easements, ditches, and canals), 
oil, gas, and public utility water pipe- 
lines (Including pumping stations and 
appurtenant facilities) , elnctric power 
projects, generating plants, switch- 
yards, electric trar^mission and dis* 
tributlan lines (including poles, towers, 
end appurtenant facilities), and for 
service roads and trails essential to 
any of the aforestated use purposes, 
may be without limitation as to term 
of years; whereas, rights-of-way for all 
other purposes shall be for a period of 
not to exceed 50 years, as determined 
by the Secretory and stated in the con- 
veyance instrument. 

[37 FR 1ZD37, June 30, WL Redesignsted at 47 
FR 13327, Mar. 30, IMS] 

S 11119^9 Renewal of rigfat-ofiway 
gnntSs 

On w beftore the expiration date of 
any rlght-of-wsy heretofore or here- 
afCar granted for a limited term of 
yeai^. an application uvsy be submitted 
for a renewal of the grant. If the re- 
newal involves no change in the loca- 
tion or status of the original right-of- 
way grant, the applicant may file with 
his application a certificate under oath 



§169.22 



setting out thid fact, and the 
retacy, with the consent required by 
S 113.3, may thereupon extend the grant 
foi a like term of years, upon the pay- 
ment of consideration as set forth in 
Slf9.l2. If any change in the size, type, 
orl location of the right-of-way is in- 
volvedi the application for renewal 
shall be treated and handled as in the 
of an original application for a 
ri^ht-^-way. 

SI 90^ Tenmnation of ri^^i-of-way 
gtants. 

iVlX rights-of-way granted under the 
re; Rations in this part rriAy be termi- 
na cad In whole or in part upon 30 days 
wiitten notice from tlie Secretary 
m; liled to the grantee at its latest ad- 
dr^a furnished in accordance with 
Si >9.5{|)'for any of the following causes: 

a) Failure to comply with any term 
or condition of the grant or the appli- 
ce^ >le regulations; 

]b) A nonuse of the right-of-v^ay for a 
consecutive !!vyear period fbr the pur- 
po »e for which it was granted; 

c) An abandonment of the right*of- 
Wf y. 

If within the 30-day notice period the 
grintee fails to correct the basis for 
teTnination, the Secretary shall issue 
an appropriate instrument terminating 
ths right-«f-way, Such Instrument 
sl^all be transmitted by the Secretary 
to the office of record mentioned iri 
S 1 >9. 1 5 for recording and filing. 

[3^ FH 19803. Dec. Z7< I9SS, as amended ac 45 
Fl 4^910, July Br 1980. R^eslgn^CDd at 47 PR 
13! Z7t Mbt. 30, IMZ) 

§139.591 Comdemoarion aettoAS involv- 
iog indivlilualEy owned lazijdfl. 

' fhe facts relating to ary condemna- 
ti(»n action to obtain a right-of-way 
a\ er individually owned lands shall be 
re>orted immedidtely by officials of 
ths Bureau of Indian Affairs having 
1^ owledge of such facts to appropriate 
officials of the Interior Department so 
It action may be taken to safeguard 
interests of the Indians. 




SlJS».2fi 

a} An agreement shoU be executed 
!;»> and between the landowner or a le^ 
ge Lly authorlxad occupant or user of in- 
dividually owned land and the appli- 
cant before any work by the applicant 



515 



11/16/2007 10: 10 ThX 



§ 169.23 

me^ be imdert3k£»n to construct & serv- 
ice Unfi across suclx land. Such « ^btv^ 
Ice line shall be Uml^Bd in the case of 
power Unaa U) a Voltage of 14.B kv. or 
1b9s except lines to serve irrigation 
pumps and commercial and Industrial 
uses Which shall be limited xo ^ voltage 
not to exceed 34.5 kv. A service line 
shall be for che sole purpose of sup^ 
plying the individual owner or author- 
ized occupant or user of lamlk including 
schools and churches, with tielephone/ 
water, electric power, gas. and other 
utilities for use by such owner, occu- 
pant, or user of ^e l^nd on the prem- 



(b) A similar agreement to that re- 
quired in paragraph (a) of this section 
shall be executed by the tribe or le- 
gally authorized occupant or user of 
tribal land and the applicant before 
any worK by the applicant may be un- 
dertaken for the construction of a serv- 
ice line across tribal land. A service 
line shall be for the sole purpose of sup- 
plying an occupant or user of tribal 
land with any of the utilities speclRed 
in paragraph (d) of this section. No 
agreement undar this paragraph shall 
be valid unless its execution shall have 
been duly authorized in advance of con- 
struction by the governing body of' the 
Indian tribe whoae land is affected, un- 
less th6 contract under which the occu- 
pant or user of The land obtained his 
rights specifically authorizes such oc^ 
cupant or user to enter into service 
agreemants for utilities without fur- 
Cher tribal consent. 

(c) In order to encourage the use of 
telephone, water, electric power, gas 
and other utilities and txj facilitate the 
e^ctension of these modern conven- 
iences to sparsely settled Indian areas 
without undue costs the agreement re- 
ferred to in paragraph (a) of this sec- 
tion shall only be required to include 
or have appended thereto, a plat or dia- 
gram showing with particuUrity the 
locationp size, and extant of the line. 
When the plat or diagram is placed on 
a separate sheet it shall bear the signa- 
ture of this parties. In case of tribal 
land, the agreement shall be accom- 
panied by a certified copy of the tribal 
authorization M^en required. 

(d) An executed copy of the agree- 
ment, together with a plat or diagram, 
and in the case of tribal land, an au* 



®04V051 

Page10ofigQ34/o56 




25 CFR Ch. I W-1-03 EdlHon) 

thmticated copy of the tribal author- 
izauon, when required, shall be filed 
with Che Secretary within 30 days after 
this date of its otecution. Failure to 
mett this requirement may result in 
the removal of Improvemenc^ placed on 
the land at the expense of the party re- 
spcnsible for the placing of such im- 
provements and sul^ect such party tc 
the payment of damages caused by his 
untLUthorized act. 

$H9.23 Railroads. 

C The Ace of Match 2. 1899 (30 Stat, 
9BD . as amendad by the Acts of Feb- 
ru^^y 28, 1902 (32 Stat. 50). June 21, 1906 
"" Stat. 330), and June 25, 1910 (36 Stat. 
25 U-S.C. 31^— 3ia); tha Act of 
Irch 3, ifiTS (18 Stat, 4K; 43 U.S.C. 
934b; and the Act of March 3, 1909 (35 
StJit, 781). as amended by the Act of 
Mgy G, 1910 (36 Stat, 349; 25 U.S.C. 32(0. 
au-ihorite grants of rights-of-^iray 
Bc ^>ss tribal, individually owned and 
Government-owned land, except In the 
St ite of Oklahoma, for railroads, sta- 
tic n buildings, depots, machine shops. 
site tracks, turnouts, and water sta- 
tic ns; for reservoirs, material or bal^ 
laj t pits needed to the construction, re- 
pa r. and maintenance of railroadsi: and 
foi the planting and growing of trees to 
protect railroad lines. tUghts«af-w«^ 
grmted under the above acts shall be 
sul ^Bct to the provisions of this section 
as well as other perrlnent sections of 
th s part 1G9. E^cepc whan otherwise 
de :ermined by the Seczvtary , righte-of- 
wdy for rhe stbgve purposes granted 
undier the Act of February 5, 1948 (62 
Stat. 17; 25 U,S-C. 3SS^^2M), shall also be 
su ;>)ecr to the provisions of this sec- 
tl<tn. 

ft)) Rights-of-way for raUroads shall 
no c exceed 50 feet in width on each side 
of the centerline of the road, except 
wlcre there are heavy cuts and filllsi 
wl en they stiall not exceed 100 feet in 
wl jth on aach side of the road- The 
ric;htHif-way may include grounds acUa" 

It to the line for staann buildings. 
ts, macidne shops, side tracks, 
lOuts, atKl water stations, not to ex- 
200 feet in width by a lengtii of 
StdOO feat. With no more than one sta- 
tion to be located within any one con- 
tii Luous length of 10 miles of road. 

f^ Short spurs and branch lines may 
bel shown on the map of the main line. 
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separately described by termini and 
length, I-onger spurs and branch lines 
shall be shown on separate maps. 
Grounds desired for section purposes 
nnsiy be indicated on the map of defi- 
nite location but separate plats must 
be filed for such grounds. The maps 
shall show any other line crossed* or 
with m^lch connection is made. The 
station number shall be shown on the 
survey thereof et the pomt of Internee- 
cion, AH intai^ectlng roads must be 
represented in inlc of a different color 
ttom that used for the line for which 
application is made, 

(d) plats of railroad starion grounds 
sluiU be drawn on a scale of 400 feet to 
en Inch^ and must be filed separately 
from the line of route. Such plats shall 
show enough of the line of route to in- 
dicate the position of the txact with 
rttferancQ thereto. &ach station groilnd 
tract must be located with respect to 
the public suru«y as provided In Si 69, 6 
and all bullding^s or other structures 
shall be platted on a scale sufficiently 
large to show clearly their dimensions 
and relative positions. 

(e) If any proposed railroad is par- 
allel T£>, and Within 10 miles of* a rail- 
road already built or in course of con- 
struction, it must be shown wharein 
the public interest will be promoted by 
the proposed road- Where the Inter- 
state Commerce Commission nas 
passed on this point, a certiHed copy of 
its flndingA must be filed with the ap- 
plication. 

ff) The applicant miist certiQr that 
the road is to be operated as a common 
carrier of passengers and frel^t. 

(g) The applicant shall execute and 
file, in duplicate* a stipulation obli- 
gating the company to use all pre- 
cautions possible to prevent forest flre? 
and to suppres$ such fires when they 
occur, to construct and maintain pas- 
senger and freight Pttiitlons for eac^ 
Government townsite, and to permit 
the crossing, in a manner satisfactory 
to the Covemment ofGiclals In charge, 
of the rlghe-of-way by cansJs. ditches, 
and other projects. 

(h) A railroad company may 9Lpply for 
sufUctant land fb^ ballast or material 
pits, reservoirs, or tree planting to aid 
in tifie conaiiructlon or maintenance of 
the road. The author!^ to us& any land 
for such purposes shall terminate upon 
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abandonment or upon failure to use the 
land for such purposes for a continuous 
peiriod of 2 years. 

1 1^9.34 RaibMds in OklahoBia. 

The Act of February 28, 1902 (32 
Stbt. 43) p authorizes right-of-way 
grants across tribal and individually 
owped land in Oklahoma, Rlghts-of- 
W£y granted under that act shall be 
au yeCt to the provisions of this section 
as well as other pertinent sections of 
ths part 169. Except when otherwise 
determined by the Secretary, railroad 
ri| hts-of-way in Oklahoma granted 
urder the Act of February 5, 194B (62 
Stat. 17; ZS U.S.C. 323-328). shall also be 
su^ect to the provisions of this sec- 
tl< n, 

b) One copy on tracing linen of the 
m ip of definite location showing the 
111 e of route and all lands included 
w thin the right-of-way must be filed 
w: ch the Secretary^ When tribal lands 
ai s involved, a copy of the map muist 
al iO be filed with the tribal councils 

[c) Before any railroad may be con- 
structed or any lands taken or con- 
demned for any of the purposes set 
fo rth in section 13 of the Act of Feb- 

aary 2Bp 1902 (32 Stat. 47) » full damages 
all be paid to the Indian owners. 

[d) After the maps have been filed, 
the matter of damages shall be nego> 
tilted by the applicant directly with 
tl e Indian owners. If an amicable set- 
tl sment cannot be reached, the amount 
tc be paid as compensation and dam- 
ages shall be fixed and determined as 
pi ovided in the statute. If court pro- 
ceedings are instituted, the facts snail 
be reported immediately as provided iA 
5|69.21. 

5 ^ .69.25 Oil and gas pipelioies. 

(a) The Act of March 11. 1904 (33 Stat. 
6£), as amended by the Act of March 2, 
1!17 (39 Stat. 973t 25 U.SX. 321), author- 
is ^ right-of-way grants for oil and gas 
pipelines across tribal, individusdly 

Vned and (^vemment-owncd land. 

Ights-of-way granted under that act 
'1 be subject to the provisions of 
section as well as other pertinent 
, Jons of this part 169. Except when 
o hcrwise deteatnined by the SfM:rBcafy, 
r: ghts-of-way granted for such purposes 
uider the Act of February 5, |949 (S2 
S^t, 27; 25 U,S.C. 323-328) shall also be 
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^\jttject to t:h« provisions of this sec- 
tion. 

(b) Rights-of-w^, granted under 
eiforesald Act of March U, 1$04, as 
amended, f^r oil and gas pipelines, 
pumping stationea pr tank 5ite9 shall 
ntir extend b«yvnd a term of 20 years 
and may be extended for another period 
of not CD exceed 20 years following the 
procedures set out in §169JB of this 
part. 

(c) All oil or ga» pipelines, inclading 
cormeoting lines, shall be buried a suf- 
ficient depth below the aurfoca of the 
land so sua not to iniuufere with cultiva- 
tion. 'Whenever the line is laid under a 
road or highway, the right-of-way for 
which has been granted under an ap- 
proved application pursuant to an act 
of Congi^Ts. its conatruction shall ba in 
compliance with the applicable Federal 
and State laws; during- the period of 
construction, at least one-half the 
width of the road shall be kept open to 
travoi; and. upon completion, the road 
or highway shall be rastored to It^ 
original condition and all excavation? 
shall be refilled. Whenever che line 
crosses a ravine, canyon, or waterway, 
It $hall be laid below che bed thereof or 
upon such superstructure as will not 
interfere with the use of the surface, 

(d) The size of the proposed pipeline 
must be sdiown in the application p on 
the maps, and in the engineer's affi- 
davit and applicant's certificate. The 
application and maps shall specif 
whether cha pipe is welded, screw^pint, 
drassftr. or other type of coupling. 
Should the grantee of an approved 
righc-of-way desire at any time to lay 
additional line or lines of pipe In the 
same trench, or to replace the original 
line with larger oi* smaller pipa, writ- 
ten permission must first be obtained 
from the Secretary and all damages to 
be sustained by the owners must ba 
paid In afjlvance In the amount fixed 
and determined by the Secretary. 

(e) Applicants for oil or gas pipeline 
rights-of*way may apply for additional 
land for pumping stations or tank 
sites. /The maps shall show clearly the 
location of all structures and th^ loca- 
tion of all lines connecting with the 
main line. Applicants, for lands for 
pumping srauons or tank sites shaU 
execute and file a stipulation agreeing 
as follows: 
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(1] Upon abandonment of the rig^ht- 
of-vay to level all dikes, ftre-guani9, 
and excavations and to remove all con- 
crete masonry foundations, bases, and 
strt|ctural works and to restore the 
as nearly as may be possible to its 
nal condition. 

That a grant for pumping station 
,nk site purposes shall be subsar^ 
to the owner's right to remove or 
orize the removal of oili gas, or 
ir mineral d^ioslts: and that the 
ure? for pumping station or tank 
aitd will be removed or relocated if nec^ 
essiry to avoid interference with the 
exp lora^ion for or recovery of Oil, gas, 
or other minerals. 

Cm Purely lateral lines connecting 
wlnh oil or gas wells on restricted lands 
mak^ be constructed upon filing with 
tha^ Secretary a copy of the written 
consent of the Indian owners and a 
bl Jeprint copy of a map showing the lo- 
cal ion of the lateral. Such lateral lines 
mi y be of any diameter or length, but 
mt St be liniited eo those used solely for 
th^i transportation of oi} or gas from a 
single tract of tribal or Individually 
owcted land to another lateral or to a 
bn inch of the main line. 

(^ The applicant, by accepting a 
pliellne right-of-way. thereby agrees 
iJifkt ^e books and records of ttna appli- 
c shall be open to inspection by the 
Secretary at all reasonable times* In 
oroer to obtain information pertaining 
Injany way to oil or gas pnwiucod from 
'ei or individually owned l^^ds or 
ler lands under t^e Jurisdiction of 
th 5 Secretfliy * 

fi ifBdJ^ TelB|iliotie and telMk^ph lines; 
iwdio, televialoc^ said oifier eomnui- 
tucatiokis facilities. 

;a) The Act of February 15, 1901 (31 

Stat* 790). as amended by the Act of 

M^ch 4, 1940 (54 Stat. Al; 43 U.S.C. 9S9); 

Act of March 4^ 1911 (35 Stat. t^SS). 

amended by the Act of Mey E7, 195Z 
(6| Stat. 9$; 43 U.S.C. 961); end the Acr 

March 3. 1901 (31, Stat. 1083; 25 U.S.C. 

3lb), authorize right-of-way grants 

ss tribal, individually ownad, and 

Gfivernment^owned land fbr telephone 

d telegraph lines and offices^ ^r 
pdles and lines for communication pur- 
pcses, and for radio, television, and 
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other forms of CDirimunicaCian trans- 
Tnitting, relay, and receiving struc- 
tur^s €uid f^cilltlBQ, Rights-of-way 
grarmed under these acts shall be sub- 
ject to the provlKloha of this section as 
well as other pertinent sections of this 
part 1B9. Except when otherwise datecw 
mined by the Secretary, rights-of-way 
granted for such purposes under the 
Acrt of February 5, 1948 (62 Stat. 17; 2S 
U.S.C. 323—328); shall also be subject to 
the pruvislons of this section. 

(b) A right-of-way granted under the 
said Act of March 4, 1911, as amended, 
shall be limited to a term not exceed- 
ing 50 years from the date of the 
iBsiiance of such grant. 

(c) No right-of-way shall be granted 
for a width in excess, of 50 feet on each 
side of the centerline. unless special re- 
quirements are dearly set forth in the 
application which fully Justify a width 
in excess of 50 feet on each $iile of the 
centerline. 

(d) AppUcants engaged in the general 
telephone and telegraph business may 
apply f^^ additional land for office 
sites. The maps showing the location of 
proposed office sitas shall be filed sepa- 
rately from those showing the Une df 
route, and shall be drawn to a scale of 
SO feet CO an inch. Such maps shall 
show enough of the line of route to in- 
dicate the position of the trace with 
reference thereto. The tract shmll bn lo- 
cated with respect co the public survey 
as provided in $169.8, and all buildings 
or other structures shall be platted on 
a scale sufficiently large to show clear- 
ly their dimensions and relative posi- 
tions. 

(e) Rights-of-way for poles and Unes 
for communication purposes^ and for 
radio, television, and other forms of 
communication transmitting, zvlay, 
and receiving structures and facilities, 
shall be limited to 200 feet on each side 
of the centerline of such lines and 
poles; radio and television, and other 
forms of communication transmltung, 
relayp and receiving structures and fa- 
cilities shall be limited to an area not 
to axceed 400 feet by 400 feet. 

fi IWM Power projects- 

(a) The Act of March 4. 1911 (3© Stat, 
1353). as amanded by the Act of May 27. 
1952 (6S Stat. 95; 4S U.S.C. 961). author- 
izes right-of-way grants across tribal. 
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individually owned and Government- 
own^d land for electrical poles and 
llnei f^r the transmission and distribu- 
tion of electrical power. Rights-of-way 
grar ted under that act shall be subject 
to the provisions of this section as well 
as other pertinent sections df-^ii^ part 
169. Except when otherwise determined 
by me Secretary, rights-of-way grant- 
ed fbr such' purposes under the Act of 
Fefei-uary 5. 1948 (62 Stat. 17: 2S U.5,C. 
32S- -328) shall also be subject to the 
pro^ isions of this section, 

(b All applications, other than tho^e 
mace by power-marketing agencies of 
the pepartment of the Interior, for au.- 
thoifity to survey, Joci^ttt. or commence 
construction Work on ai^ project for 
the Kcneratlon of electric power, or the 
trarsmission or distribution of elec- 
tric il power of 66 kV or higher involv- 
ing Govemmenc-owned lands shall be 
refe rred to the Office of the Assistant 
Secretary of the Interior for Water and 
Power Resources or such other agency 
as may be designated for the area in- 
vol 'ad, for consideration of the rela- 
tloi ship of the proposed project to the 
po^er development program of the 
Unseed States, Where the proposed' 
prq ect will not conflict with the pro- 
gran of the United States, the Sec- 
ret* iry, upon notiticatlon to the effect, 
may then proceed co act upon the ap- 
plic atlon. In the case of necessary 
changes respecting the proposed loca- 
, construction! or utilization of the 
Bcc in order to eliminate conflicts 
the power development program 
e United States, the Secretary 
obtain from the applicant written 
€ to or cpmpllance with such re- 
nts before taking further ae- 
on the application. 
(4) A right-of-way granted under the 
eai^t Act of March 4, 1911, as annimded. 
shall be limited to a term not exceed- 
ing 50 years from the date of the 
issi larice of such grant. 

C*) Rights-of-way for power lines 
shdll be limited to those widtta which 
car be justified and in no evant shall 
exc eed a width of 200 feet on each side 
of ihe centerline, 

> ( The applicant shall make provi- 
1, or bear the reasonable, cost (as 
y be determined by the Secretary) 




qui 
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S 169.27 

of making provision, for avoiding in- 
ductive incerferencQ hi^rween any proj- 
ect transmission line or other prqject 
works constructed, operated, or main- 
tained by it on the right-of-way au- 
thoriZBd under the grant and any radio 
Installation, telephone line, or otiier 
communication facilities now or here- 
after conscructed and operated by the 
United States or any agency thereof. 
This provision shall not relieve the ap- 
plicant from any responsibility or re<" 
quSrament which m^ b^ imposed by 
other lawful authority for avoidipg or 
eliminating inductive Interference. 

(0 An applicant for a right-of-w^y for 
a transmission line across Govern- 
ment-owned lands' having a voltage of 
66 kV or more mustp in addition to the 
stipulation required by §169,5, execute 
and file with its application a stipula- 
tion agreeing to accept the right-of-. 
way grant ^ut^ect to the following con- 
ditions: 

(l) The applicant agrees that, in the 
event it becomes necessary for the 
Uniced States to acquire the appli- 
cant's transmission line or facilities 
constructed on or across such right-of- 
way, the United Statefi reserves the 
right to acquire such line or facilities 
at a sum to be determined upon by a 
representative of the applicant, a rep- 
resentative of the Secretary of the In- 
terior, and a third representative to be 
selected by the other two for the pur- 
pose of determining the value of such 
property thus to be acquired by the 
United States. 

(Z) To allow the Department of the 
Interior to utilize for the transmission 
of electrical power any surplus capac- 
ity of the line in excess of the capacity 
needed by the holder of the grant for 
the transmiaslon of electrical power in 
connection with the applicant's oper- 
ations, or to increase the capacity of 
the line at the Department's expense 
and to utilize the increased capaci^ 
for the transmission of electric^ 
power. Utilization by the Department 
of surplus or inisreaAad capacity shall 
be aut^ect to the following terms and 
conditions; 

(i) When the Department desires to 
utilize surplus capacity thought to 
exist in a line, notification will be 
given to tHB applicant and the appli- 
cant shall tvimish to the Department 
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witJrun 30 days a certificate stating 
whiither the line has any surplus capac- 
ity not needed by the applicant for the 
traismission of electrical power in 
cornection with the applicant's oper- 
acims. and, if so. the extent of such 
sur 7lus capacity. 

(jil In order to utilize any surplus ca-* 
pac ity certified by the applicant to be 
avEilabla, or any increased capacity 
pre vided by the Department at its own 
e)Cfense. the Department may inter- 
cot ti^icx. its transmission facilities ^th 
the applicant's line in a manner con- 
fori^ble to approved standaixls of 
prs ctice for the interconnection of 
tre nsmission circuits. 

(Ui) The expense of interconnectian 
win be borne by the Department, and 
th< Department will at all times pro- 
vice and maintain adequate switching, 
rel lying, and protective equipment so 
as to insure that the normal and ^1- 
cleat operation of the applicant's Una 
will not be impaired. 

dv) After any interconnection Is 
CO Apleted, the applicant shall operate 
anl maintain its line m good condi- 
ticn; and, except in emergencies ■ shall 
mi intain in a closed position aU con- 
ne:tions under the applicant's control 
be ween the applicant's line and the 
inlerconnectlng facilities provided by 
thi ! Department. 

\v) The interconnected power sys- 
tems of the Department and the appli^ 
ca It will be operated in parallaL 

vi) The transmission of electrical 
po ver by the Department over the ap- 
pi cant's line will be eff)ected in such 
manner and quandry as will not inter- 
feie unreasonably with the applicant's 
us i and operation of the line Ln accord- 
en ce with the applicant's normal oper- 
atng standards r except that the De^ 
pa rtment shall have the exclusive right 
to utilize any increased capacity of tha 
llr e which has been provided at the De- 
pe tment's expense. 

vii) The applicant wlU not be obli- 
ge ced to allow the transmission over 
its line by the Department of electrical 
poiver to any person receiving service 
fk'<im the applicant on the date of the i 
filing of the application for a grant, 
otier than parsons entitled to stata- 
to y preference in connection with the. 
diitrlbution and sale of electrical 
pcfver by the Department. 
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(viii) The Department will pay to the 
applicant an equitablfi sh^re of the 
i:otal monthly cost of maintaining and 
operating tha part of the applicant's 
ifiie utilized by the Department for the 
transmission of alei;;trical power, rhe 
payment to be an amount in dollars 
representing chc s£une proportion of 
the total monthly operation and main- 
tenance cost of auqh part of the line as 
the maximum amount in kilowatts of 
the power transmitted on a scheduled 
basis by the Department over the ap- 
plicant's line during the month bears 
to the total capacity In kilowatts of 
that pare of the line. The total month- 
ly cost may include intercept and Bmor'- 
ti^Btion, in accordance with the system 
of accounts prajacribed by the Federal 
Power Commission, on the applicant's 
net total investment (exduslve of any 
investment by the Department^ in the 
part of the line utilized by the Depart" 
ment. 

(ix) If, at any time subsequent to a 
certification by the applicant that sur- 
plus capacity is avaUable for utiliza- 
tion by the Department,, the applicant 
needa for the transmission of electrical 
power in connection with Its oper- 
ations the whole br any part of the ca- 
pacity of the line theretofore certified 
as being surplus to its needs, the appli- 
cant may modify or revoke the pre- 
vious certification by giving the Sec- 
retary of the Interior 30 months' no- 
tice, in advance, of the applicant's in- 
tention in this respect, A^r the rev- 
ocation of a certificate, the Depart^ 
ment's utilization of the particular line 
will be limited to the increased capac- 
ity, if any, provided by the Department 
at its expense. 

(x) if. during the existence of the 
grant, the applicant desires reciprocal 
accommodations ^r the trensniissJon 
of electrical power , over the inter- 
connecting ^Rstem of the Department 
to its linei such reciprocal accommoda- 
tions wiU be accorded under terms and 
conditions similar to those prescribed 
in this paragraph with respect to the 
transniiasion by the Department of 
electrical power over the appUcsnt'3 
line, 

(5d) The terms and conditions pre- 
9cribad in this paragraph may be modi- 
fied at any time by means of a supple- 



§169,28 

ktal agreement negotiated between 
i:h^ applicant and the Secretary of the 
Inferior or hlfi designee. 

;) Applice^ts may apply for addi- 
tiohal lands fbr generating plants and 
appurtenant facilities. The lands de- 
sired for such purposes amy be in<ii- 
caied on the maps showing the definite 
looatlon of the right-of-way, but sepa- 
rale maps must be filed therefor. Such 
maps shall show enough of the line of 
route to indicate the position of the 
trsct with respect to said line. The 
tn ct shall be located with respect to 
the public survey as provided in S 1G9.8, 
all buildings or other structures 

11 be platted on e scale eufficiently 
to show clearly their dimensions 

relative positions. 




[SS 

FF 



FR 19B03, Dec- 27, idSB, as amwided at 3$ 
UW, June 4p 1S73. RodeBignetsd at 47 FR 
\ Mar. 30, Mt] 



i 1 B&.26 PuhUe highways* 

a) The appropriate State or local au- 
thiritles may apply under the regula- 
tlx»ns in this part 169 for authorl^ to 
open public highways across tribal and 
inbividually owned lands in accordance 
with State laws, as authorized by the 
AiX of March 3, IdOl (31 Stat- 10S4; IS 
UJS.C.31l). 

[b) In lieu of making application 
under the regulations in this part 169, 
tt e appropriate State or local authon- 
ti is in Nebraska or Montana may, upon 
ccmpliance with the requirements of 
Tt e Act of March 4, ldl5 (38 Stat. 1188). 
la y out and open public highMrays in ac- 
cqrdance with the respective laws of 
tl-ose States, Under the provisions of 
•Q at act, the applicant must serve the 
S<;cretary with notice «^ intention to 
ooen the proposed road and' must sub- 
rnllt a map of definite location on trac- 
ir g linen showing the width of the pro- 
pi tsed road for the approval of the Sec- 
re tary prior to the laying out and 
o^ lening of the road, 

1(c) Applications tor public hl^^hway 
rights-of-way over and across roadie^ 

Id wild areas shall be considered in 
discordance with the regulations con- 
ti ined in part 265 of this chapter. 




521 



11/16/2007 10: 11 FA)i 

11/ 15/2007 lSa^flA|{)548A0®49BaKR 



i047/051 

DocuHll$rrti4lS)-gE A LEftlflqt 11/21/2007 Page 16 of^^Q^^gg 



Pt.l70 

PART 1 TO—ROADS OF THE BUREAU 
OF INDIAN AFFAIRS 

CONSTRUCTKON AN1> MAl^^^BNANCE OF ROAEkS 



170J Pur|>o»K. 

170.? I>«flLnieiojis. 

170.3 CpnatrucClon bnd improvement. 

170.4 Approval of road consCruction acclvl- 

170.4b Selection ' of irc^d amstructiim 



I70,4b Whac formula wUi BIA use to di^ 
tribute 125 million of fiscal year 20Q3 In- 
dian Reservation Aoatla Frusrom fund$7 

X70.5 RlghT^-ciT-WHy. 

UO.Sa Employment of Indi^vu. 

170.6 K4alnten«nc« of Indian roads. 
I70.eta Contrlbuclons from trtbws. 

170.7 Cooperation with Slates. 

170.8 UseofroedJ. 

l70,d Rjo&dL«5B ftnd wild areas. 

PUBLIC HBAR1M09 ON Road PFtOJECTS 

170^ 10 Purpose and objectives. 

170.11 Critorl*- 

170.1Z Need for public hearing determined. 

170.13 Notice of road construction prqjccc:^. 

170.14 Notice of public hearing. 

1 70.15 E(ecord of haaring proceedings - 
l7D,lfi Conducting the pubUo hearing. 
(70.17 Written statements. 

170.10 Hearing statement. 
170.19 Appeals. 

AUrHORTTY: 3e Stat. 861; 7B Stan. ML ?S3, 
257: 45 Stat. 790 (Z5 U.S.C. 47: 42 U^.C. 
SMOaCb), 2000e-2(i}: 23 U.S.C. 101(a). aOA, SOS), 
unless othervdsc noted, 

SQliRCE: Sections i70,l to 170.9, 39 FR 2713Z, 
July 25. 1874, unless ocherwisa noted. Redes- 
ignated aC 47 FR 13327. Mur. 30. 19BZ. 

Construction ano MAiNTENAwce op 

ROADS 

I 

§170.1 Puxpoae^ 

The regullBtians in this pan, govern 
the planning, desi^, construction, 
maintenance and genar^l admlnlstrB- 
tl9n of certain Indian reservacion roads 
and bridges • 

$170^ DefitkiUoxuu 

As used in this part: 

(a) Cammii^oner means the CommiS' 
sioxier of Indian Affairs, 

(b) Superintendent means the Agency 
Superintendent at all locatlcins. with 
the exception that «t the Navajo Res- 
ervatUnn this term shall mean the' Area 
Dire^;tor or hi£ designated representa- 
tive for public hearings on arterial 
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Fosda which cross Agency boundaries of 
jurisdiction, 

l\ :) StMCs means a State or terricofy 
or lolitlcal subdivision thereof. 

(iQ Indiati Reservation Roads and 
Bndlges maan? roads and bridges that 
arc located within or provide st^co^s^ to 
an Indian reservation or Indian trust 
lat d or restricted Indian land which is 
no : subject to fee title alienation wlch- 
ou : the approval of the Federal Gov- 
enkmentv or Indian and Alaska Native 
vlSages. groups or communities in 
wt ich Indians and Alaskan Natives re- 
sic e, whom the Conunissioner has de- 
tej mined are eligible for services gen- 
eridly available to Indians under Fed- 
eral laws specifically appllcabli^ to In- 
dians. (23 U,S-C. 101(a)) 

e) Indian and Al^^can NAiive villages, 
groups, or communities in which Indian 
or Alaska Nat:ivca reside means villages, 
groups or comtnunlties or portions of 

vl lagea^ groups k or conununitlce in 
wliich the majority of the t-esldents are 
Iffllans or Alaska Natives. 

;0 Faderal'Aid Indian Raad Syscem 
m^ans those Indlar^ reservation roads 
ard bridges for which financial aid for 
cc nstruction is available only from 
sf eclflc appropriations of Federal funds 
tlerefbr and which are d^lgnated by 
tl-e Bureau of Indian Affairs and the 
F ideral Highway Administration. This 
term does not include roads or bridges 
OIL Indian reservations for which finan- 
cial aid for construction and imprdve- 
m ent is available to a State under the 
F ^ereil-Ald Highway Act. (45 Scat. 790) 

(g) Constmccion means supervising, 
ir specting, actual building, and all ex- 
p ^,nseB incidental to the construction 
a Id improvement of roads and bridges 
ii eluding the elimination of roadway 
h isards and the acquisition of rights- 
o:>way. 

(h) Ma/nfananop means the act of pre- 
s trying the entire roadway, ixicludlng 
s xrface. shoulders, rnadsides, stnic- 
ti ires, and the naoessaiy traffic control 
d avices as nearly ^^ possible in the aa- 
b lilt condition and to provide services 
for the satisfactory and safe. use of 
s ich roads. 

i 170-^. Constx^«tloB and impnwemmt. 

■Sumect to the availability of -appro- 
priations for Indian reservation roads 
acid bridges and any other contribution 
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of Steite or Xndicin tribal lands, the 
CommissdQner shall plan, survey, de- 
sign and conauuict ro^s^ on the Ped^ 
feral-Aid Indian Ro^d System to pro- 
vide an Qd«qu9^te system of road facili- 
ties serving Indian landa. 

illQA Approvsil of road conBtruotion 
ae^vitlAa. 

The Secr&tary of Transporcaclon or 
his authorized 'representative shall ap-^ 
prove the location, type, and design of 
all projects on the Federal-Aid Indian 
Road System before any construction 
expenditures are made- All such con- 
struction ^hall be under the general su- 
pervision of the Secretary of Transpor- 
tation or his authorised Representative, 

(23 U.S.C. 208) 

fi iVOwla Selection of road Aox»tiniction 
proiaoti. 

The Commissioner, who Is respon- 
sible fbr th« planning I surveys and de- 
sign, shall keep the appropriate local 
tribal officials informed of all tech- 
nical Information rel«kting to the 
project altarnatiVQs of proposed road 
developments. The Commissioner shall 
reoommend to the tribe those proposed 
road projects having the greatest need 
a? determined by the comprehensive 
transportation analysis. Tribes shaU 
then establish annual priorities for 
road construction projects. Sul^ject to 
the approval of the Commissioner, the 
annual selection of road prcijects for 
construction shall be performed by 
cribeSi Funds available for the con- 
struction of roads on the Federal-Aid 
Indian Road System shaU not be used 
for the capital improvement to pri- 
vately-owned property. (39 Stat. 355) 



S I70.4b What fiMimila will BIA use to 
distribute $fi6 million of fisoal year 
. 2003 Iiidiazi Beservation Roads Fro- 
gromfimdsT 

On January 13. 2003 we will distribute 
%ZB mUlion of fiscal year 2003 IRR Pro- 
gram funds authorized under Section 
1115 of the Transportation E«)ulty Act 
for the 21st Cencury. Public Law 105- 
178, 112 Star. 154. We wiU distribute the 
funds to Indian . Reservation Roads 
projects on or near Indian reservations 
using tlie relative need fbrmula estab- 
lished and aipproved in January 1933, 
The formula has been modified to ac*" 



§ 1 70.5a 

couit for non^reporting States by in- 
serting the latest data reported for 
those states for u£e in the relative need 
forfnula process. 

m 

E 



"K lOOS. Jan, ft, 2003] 

?FECTtVE DATE NotIB: At 68 PR IWtt. Jan. 
6, 2M3, iL7D.4b WR9 added, offcCtlve Jan. 13, 
2003 through Sept. 30, 2003. 



( &) The procedure for obtaining; per- 
ml »sion to survey and for granting any 
ne :essaiy right-of-way are governed by 
pa X 169 of tJils chapter. Tribal consent 
as I required under f 169.3(a} may be 
made by public dedication where prop- 
er tribal authority exists. Befbre any 
)vc rK 15 undertaken for the oonstruc- 
tU n of road projectsi the Comn^issloner 
shall obtain the written consent of the 
Inllan landowners. Wi^re an Indian 
hss an interest in tribal land fay vircue 
of a land use assignment, su«:h consent 
shall be obtained from both the land- 
h<ilder of the assignment and the In- 
dian tribe. Right-of-way easements are 
tc be on a form approvvad by the Com" 
m bftsloner. 

(b) If it appears that the. road might 
b« ! transferred to the tribe, the counr/ 
oi the State within lO years, then be- 
fore such construction is undertaken, 

jht'-of-way easements for the prq)ect 
small be obtained in favor of the United 
states, its successors and assigns, with 
t le right to construct, maintain, and 
r ^ir Improvements thereon and 
t lereover. for such purfkoses and with 
t le further ri^t in the United States, 
i 3 successors and assigns, to trsinsfer 
tie right-of-way easements by assignp 
r lent, ^ant or otherwise. 

S ITOiSa lillliplayttieiit Of Indiajwi 

The Bureau gf Indian Afiftedrs road 
F rogram shall be administer^ in such 
s way as xo provide training and em- 
[loyment of Indians^ The Commis- 
s ioner may contract with tritkes and In- 
c ian-owned construction oon^>anleS, or 
the Commissioner may purchase mate^ 
I ials, obtain equipment and employ In- 
dian labor in the construction and 

alntenance of roads. 

Stat. 861; 79 Stat. 241, 2&3; n Stat. Z5T; U 
LS,C. 4t; 4S: U,S.C. Z00Oe(bl, 2lKna-2Cl)t Z3 
r,S,a ZOB(c)) 
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§ 17Q.6 MftintAnAttCv of Indian roftds. 

The administration »nd maintenance 
of Indian reservation road^ and bridges 
Is basically a function of the local Gov- 
ernment. Subject to the availability of 
ftinds. the Commissioner shall main- 
tAxn> or caU5e to be msincalncd, those 
approve road^ on the Federal- Aid In-r 
dlan Road System. The Commissioner 
may also maintain roads not on the 
Federal-Aid Indian Road System If 
such roade meet the definition of "In- 
dian reservation road and bridges" and 
are approved for maintenance by the 
CommiaaioAer. No funds authorized 
under 23 U-S.C. 208 are available for the 
maintenance of roads. 

fi 170.dA 0>ntribvitioiiB £roxn Mbes. 

The Commlsaioner may enter inro 
agreements with an Indian tribe far a 
ccmtrlburion from' its tribal funds for 
Che construction or maintenance of 
roads governed by regulations of this 
parti However, the tribe must be able 
to make such contributions without 
undue impairment of the necessary 
tribal functions. 

1 170^7 Cooperation with StateiL 

The Commissioner may enter into an 
agreement wl,th the State for coopera- 
tion in the construction and the main- 
tenance of certain Indian reservation 
roads and bridges, especjially at those 
locations where road projects serve 
non-Indian land as well as Indian land, 

(23 U.&C. 2m{6^; 23 U.S,C.308(tt)] 

§170^ Use of roads, 

(a) Free public use is required on 
roads eligible for construction and 
maintenance with Federal fijnds under 
this part. When required for public 
safety, fire prevention or suppression, 
or fish or game protection, or to pre- 
vent damage to unstable roadbed, the 
Commissioner may restrict the use of 
them or may close tliem to public use. 

Qi) The Conunis>$ionar shall conduct 
engineering fa^d traffic analysis in ac- 
cordance with escablished trafGLc engi- 
neerihg practices and determine the 
necessary maximum speed limit, max- 
imum v^cular weight limit and other 
naadad regulatory signs for roads 
which he maintainsi The Commissioner 
shall make recommendations to local 
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Govirnment of^Cials. who are author- 
ized CO enact and enforce ordinances on 
Indiui lands, of his determination of 
the needed regulatory signs^ Such regu-^ 
lato y signs as are authorized by estab- 
lished ordinances shall be erected by 
the Commissioner. At locations under 
rhe , jurisdiction of the Court of Indian 
Offe nses, the Commissioner shall erect 
sudt regulatory signs as he deceraiines 
led. 



g 174.9 RoadleHB and wild areaii 

Roads passable to motor transpor- 
tation shall not be constructed under 
the r^ulations in this part within the 
bouidaries of the roadless and wild 
areis established in part 265 of this 
chapter. 

P JBUC HEAIONGS ON ROAD PROJECTS 



AirrHORlTV 



t«rprpt 



45 Stat. 750; 25 U.S.C. 318b. In- 
Qr apply see. G, 4d Stat, 1521, 
25 U,S.C. aiHb. 



ante ided; 

SClffiCEr Sections 170.10 to 170,18, 39 FR 
k273 , Apr. t. 1974, unless otherwise noted. 
Red ^ignated at 47 FR 13aZ7/Mar. 30, 1982, 

{ 17 ).10 Porposa and oldeetlves. 

Tie regulations in this subpart gov- 
ern the calling and conducting of pub- 
lic learings on Bureau of Indian Affairs 
roai projects beginning with road 
prq ects scheduled to begin construe-- 
tion in Fiscal Year lS75, and thereafter. 
In prder to promote coordination and 
cor iprehensive planning of construc- 
tio t activities on Indian reservations, 
the ol^jectives for conducting public 
heia rings on proposed road projects are 
to:] 

Inform interested persons of the 
reap proposals which al^ct them and 
allm such persons to express their 
views at those stages of a project's de- 
velppment when the flexibility to re*- 
spend to these views still exists. 

i) Insure tnat road locations and de- 
sighs are consistent with the reserva- 
tions' objectives and with applicable 
Feecral regulations. 



(r 



eac 
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0.11 Criteda, 

public hearing shall be held £or 
Jh project that: 
(n) Is a new route being constructed. 
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(b) Would significantly change the 
laynut or function of connecting or re- 
lated roadfi or streets. 

(c) VVculd have an adverse effect upon 
adjacent peal prOi>erty. or 

(d) Is expected to be of a controver- 
sial neture, 

§ 170.12 Need for puhMo faeaFi&ip deter^ 

The Superintendent will caB a meet- 
ing of representatives from the tribe, 
the Bureau of Indian Affairs, and other 
appropriate agencies to determine for 
each road prqjeot if a public hearing is 
needed. The determination will be 
based on the criteria given in Sl7Q.ll. 
More than one public hearing may be 
held for a project tf necessary. 

6170>13 Notice of vo&d construction 
pxrojeetft. 

When no public hearing is scheduled 
for a road construction project, notlcre 
of the road construction project must 
be given at least 90 day& before the 
date construction i^ scheduled to 
begin. Such notice should give the 
project name and location, the xyps of 
improvement planned, the date con- 
struction is scheduled to start, and the 
name and address of the o£B.ce wher« 
more information can be obtained. The 
notice Should be posted or publi&hed as 
determined by the Superintendent. 

8 170.14 Notiee of public heajrix^ffi 

Notice will be given to inform the 
local public of the scheduled hes^rin^. 
The notice should give the date, time, 
and place of the scheduled hoaringj the 
project location: the proposed work to 
be done; the place vi^erc the prelimi- 
nary plans may be reviewed; and the 
place where more information on the 
project can be obtained, The notice 
should be posted or published as deter- 
mined by the Superintendent. Notice 
should be given at Ie«ist 15 days before 
the scheduled date of t^e public hear- 
ing and again, at least S days before 
the hearing date. 



S 170.15 Record of 
<:eediaga.' 



p»- 



A record of the hearing shall be 
made. The record shall include written 
statements submitted at the hearing or 
wirhin S day? fbllowing the hearing. 
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A Conducting the puUic hao^ 

(i ) The Superintendent will appoint a 
tril al or Bureau of Indian Affairs c^i- 
da to preside at the public hearing 

and to maintain a medium for free and 
open discussion designed to reach early 
am amicable resolution of issues. 

(l) The Superintendent shall be re- 
spoisible for maintaining a record of 
the hearing and shall make arranga- 
me Its for appropriate officials to be 
pre }ent at the hearing iio be responsive 
to ( [ue^tlons which may arise. 

(< ) The purpo^ of the hearing mvA an 
ag« nda of items to be discussed should 
be presented at the beginning of the 
hearing. It should be made clear at the 
hedring that the tribal chairman or his 
de^gnai:ed roads committee are the of- 
ficMs responsible for setting reserva- 
Lio 1 road prioriUes and considering the 
ma -its or one road prQjecc over an- 
oti" er. Sufficient maips ^nid ptoject 
plais v/ill be available at the hearing 
for public review. The hearing audience 
shculd be infbrmed of the Bureau's 
ro^d construction and right-of-way ac- 
quisition pi^eedures on reservations. If 
th< project will require relocating resj- 
dercea or businesses, information on 
rel )cation services and authorized pay- 
me Its will be given. 

$1^0*17 WHttcn statemeBts. 

V Written Statements may be sub- 
mi ited as well as oral statements made 
at the public hearing. Written state- 
ments may also be submitted during 
thf 5 days following the hearing- 

§ I'f 0.X6 Hearing etatem^t. 

significant issues develop at the 
public hearing which remain unre- 
~ -" ^d. the Superintendent wUl issue a 

ing statement summarlzir^g the re- 
df the public hearing and his de- 

Ination as to the further action to 
be j taken in connection with the pro- 
posed project. The hearing statement 
shall be issued within 20 days of the 
date of the public hearing. The hearing 
Sts cement will be posted at the place 
wh ^re the hearing was held, and shaU 
be sent to intarvsced persons upon re- 
qu< ist. The hearing statement will out- 
Iln 9 procedures whereby the determina- 
lay be appealed. 
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S170.19 

$170.19 Appe^. 

Any determination concerning the 
proposed read project inay be appealed 
in accordance with tiie procedures set 
forth In part 2 of this tide, 

PART 171— OPERATION AND 
MAiNTEKANCE 



171. 1 Admlnistradloiii' 

X 71.2 IrriBBtADn stt^fion . 

17 L3 Domestic and stock water. 

L71.4 Farm units. 

L71.S DeUveiy polnfia. 

171.6 EHstributlon and apportionment of 
water. 

171>T Application for and record of deliv- 
eries of Irrlgaclen water. 

17I.B Surfaii^e drainage. 

171.9 Structures. 

171.10 Fencine- 

171, U Obstructions. 
171.12 lUghCd-af-^BLy. 

171.1? Crops an4 9tqt)stjlc»l r«port«. 
171.14 CairrlA^ agreements and water n^t 
appiicatlona. 

171-15 I-aachlng waterv 

171. 16 Excess water. 

171.17 Delivary of water. 

171.19 Service or farm dltclies. 

171* 19 Operation ^nd malntenancB Bbseas>v 

ments- 

171.20 Water uvera' lediecs. 
171-21 Healtii and sanitation. 
171, Z2 Complaint^, 

171,Z3 Disputes. 

AUIHOKITY: Sees. 1. 3. 36 Stat. Z70, 272, as 
amendad; 25 U.S.C. SB5. Sec. 171,4(b) also 
i$ftuad under 34 Stat, 1024. 3fl Scat. 593, and «8 
Stat, 1026. Sees. 17i.4(a>. l7X.4(c). I71.lfi(b), 
and 171.17(f] alAO Issued imdmr iidg. 11, 3fl Stet. 
142. 

SOURCE: 42 FR 3Q36K, June 14, 1977i unless 
otherwise noted. Redesignated at 47 FR 13327, 

Mar. 30, 1S82. 

fi 171J. AdmixdetFatlon. 

(a) The Agency Saperintandant, Pref- 
ect Engineer or ^uch official as author- 
ized by the Area Dlrecror i5 die Ofhcer^ 
ln*Charge of those Indian Irrigation 
Projects or units operated or subject to 
administration by. the Bureau of Indian 
Afl^ii^, whether or not each project or 
unit is speclUcaUy mentioned in this 
part. The D£flcer-ln-Cherge is fully au- 
thoriased to administer, cany out. and 
enforce these regulatiwis either di- 
rectly or through employees deslgnatad 
by him. Such enfbreement includes the 
refusal to deliver water. 



25 CFR Ch, I (d^1-03 Edition) 



(b) The Officer-in-Charge is author- 
ized to apply to irrigation subsistence 
un Its or garden tracts only those regu- 
lations in this part which In hlsjudg- 
mc nt would be applicable in view of the 
&h e of the units and the circumstances 
un ler which they are operated. 

(c) The Of¥icer-in-Chaxige is respon- 
slile for performlne such work and 
tacing any action which in his Judg- 
ra< mt is necessary for the proper oper- 
at on, maintenance and administration 
of the irrigation project or unit. In 
making such Judgments, the OfHcer-in^ 
Ch arge consults with water users and 
thiir represenrailves, and with tribal 
coincil representatives, and seek^s ad" 
vif:e on matters of program priorities 

operational policies. The CHMcer- 
injCharge will be guided by the basic 
re luirement that the operation will be 
administered es to provide the max- 
in um passible benefits from tlw 
p|i feet's Qr unit's conatructad fadll^ 
tiis. The operations will insure safe, 
ecmomlca^, beneficial, and equitable 
use of the water supply and optimum 
Walter conservation. 

;d) The Secretary of the Interior r©- 
9c "Vqs the right to e^erciae at any time 
al rights, powers, and privLLeges given 
hi ti by law> and contracts wids irriga-- 
tl< m districts within Indian Irrigation 
Pi ojects. Close cooperation between 
the Indian tribal councils, the project 
wiLter users and the Qfflcer^in-Charge 
l8 necessaxy and will be to the advan^ 
ta ;e of the entire project, 

[e) The Area Director, or his dele- 
gated ri!:presencatlve, is authoilzed to 
fl;] : aa Well as to announce, by notice 
pijblished in the FEDERAL RE^lSTBKl, 
annual operation and maintenance 
isment r^tes for the Irrigation 
Jects or units within his area of re- 
tnalbility. In addition to the rates, 
notices wiU include such informa- 
m as is pertinent to die assessment, 
kenti and coUectionB of the 
(are;es including penalties and duty of 
witeri 

"Hie rates will be based on a care- 

fuJLly prepared estimate of the cost of 

nocmal operation and maintenance 

the project I Normal qperation and 

^intenance is defined for this purpose 
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